should be considered  to  be exempt from MSHA's jurisdiction over work done by
OD on mine property.

CD's brief   (p.   22)   next  refers  to  the OSI1A-MSHA Interagency Agreement
which has been published   in  the Federal Register  (44 Fed.   Reg.   22827)   and
which was  introduced  in  this  proceeding as Exhibit J.     That agreement provides
some general principles which govern  the classes of activity over which MSHA
and  OSHA will assert jurisdiction.

Most  of  the discussions  in the agreement deal with questions of which
activity are mining as opposed  to milling since MSHA has jurisdiction over
mining operations  and OSHA generally has jurisdiction over milling activities.
OD cites one sentence  in  the agreement as a basis for arguing that  its  activities
at Westmoreland's  substation  should  be subject  to OSHA's jurisdiction.     That
sentence reads as  follows   (Exh.   J,  p.   1):

* *  * Also,   if  an employer has control of the working conditions on the
mine site or milling operation and such employer is neither a mine
operator nor an independent contractor subject  to the Mine Act,  the
OSH Act may be applied to  such an  employer where the application of the
OSH Act would,   in  such a case,   provide a more effective remedy than
citing as a mine operator or an  independent contractor subject to   the
Mine Act who does not,   in  such circumstances,   have direct control  over
the working  conditions.

The  sentence quoted above might be helpful to CD's position in this proceeding
if  I  had not already shown  in  the preceding part of  this decision that MSHA
properly found OD to be an independent contractor which is subject  to the
Mine Act.     OD did have direct  control over  the work it did at the substation
and  it was appropriate for MSHA to assert jurisdiction under the Mine Act.

CD's brief   (p.   22)   additionally argues  tat the Interagency Agreement makes
clear that  double regulation is not  intended.     Although employees of both OSHA
and MSHA investigated  the fatal accident at Westmoreland's  substation,   OSHA
did  not cite any violations and made no contention that  it had exclusive
jurisdiction  to  investigate  the accident.     The Interagency Agreement conies
into   play only  if MSHA and  OSHA cannot  agree at the local level as  to which
agency has jurisdiction.     OD  is  correct  in pointing out that no formal assign-
ment   of jurisdiction as between OSHA and MSHA was agreed upon with respect   to
the accident which occurred at  the substation   (CD's brief,   p.   23).     The
accident  involved  in this preceding seems to have been the first occasion
which required  the  two agencies  to determine which had jurisdiction over  the
activities of an electrical utility at substations on mine property.    The
Interagency Agreement  shows  that  the primary basis for determining juris-
diction as between MSHA and OSHA depends upon which activities occur on mine
property as opposed  to milling or manufacturing operations which occur  off of
mine  property.     It  is clear under the Interagency Agreement that a given com-
pany may be subject   to  the jurisdiction of both OSHA and MSHA because the Inter-
agency Agreement  has a -discussion on  page 3 pertaining to the determination
of  the place at which MSHA's jurisdiction ends and OSHA's jurisdiction begins.
The outcome of  this case will apply in future cases  in determining where MSHA's
jurisdiction over electric utilities  ends and OSHA's begins.     It  is obvious
that  any of OD's  activities on mine property should henceforth be subject to
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